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Evidence Code 801

‘ If a witness is testifying as an expert, his testimony in the form of an opinion is 
limited to such an opinion as is:

‘ (a) Related to a subject that is sufficiently beyond common experience that 
the opinion of an expert would assist the trier of fact; and

‘ (b) Based on matter (including his special knowledge, skill, experience, 
training, and education) perceived by or personally known to the witness or 
made known to him at or before the hearing, whether or not admissible, that 
is of a type that reasonably may be relied upon by an expert in forming an 
opinion upon the subject to which his testimony relates, unless an expert is 
precluded by law from using such matter as a basis for his opinion.

Presenter
Presentation Notes
Quickly explain Code 801 and 802 are the relevant statutes to Sargon. 



Evidence Code 802

‘ A witness testifying in the form of an opinion may state on direct examination 
the reasons for his opinion and the matter (including, in the case of an expert, 
his special knowledge, skill, experience, training, and education) upon which it 
is based, unless he is precluded by law from using such reasons or matter as a 
basis for his opinion. 

‘ The court in its discretion may require that a witness before testifying in the 
form of an opinion be first examined concerning the matter upon which his 
opinion is based.

Presenter
Presentation Notes
Code 802 focuses on the reasons for an expert’s opinion. The Code section is drafted in a way that definitely allows the court discretion to exclude certain expert testimony based on its reasons. 



Sargon 
Enterprises, 
Inc.

Manufacturer of a small dental implant

Sued University of Southern California for breach of contract for 
failure to conduct testing resulting in loss profits

Excluded Plaintiff’s expert testimony on loss profits using the 
market share theory arguing this small Plaintiff company would 
eventually have grown into an industry leader

No factual basis to offer this opinion

Presenter
Presentation Notes
Sargon was a breach of contract/lost profits case. Plaintiff Sargon was a small dental implant manufacturer who had contracted with USC to conduct research into Sargon's new dental implant technique. Sargon sued USC for breach of contract. Sargon alleged that, due to USC's failure to conduct the contracted testing, Sargon was unable to use the technique and lost future profits from the use of the technique.Sargon's expert on loss of profits opined that Sargon, a small company (0.5 percent market share) would have grown to the size of the largest implant companies (the "Big Six"). Using the "market share" theory, plaintiff's expert opined that Sargon would have achieved a 3 to 20 percent market share. The expert based his opinion on Sargon's "innovation" as the main driver of market share and business success. (Sargon at 755-761.) In the expert's most optimistic scenario (20 percent eventual market share), Sargon would have increased its profits 157,000 percent over ten years (Id. at 762).The trial court conducted an extensive evidentiary hearing and found the expert's market share opinion to be speculative and lacking in foundation. Among other problems, the trial court found:Sargon's expert had assumed that if a company had a significant innovation, no matter how small it was, it would soon join the industry leaders. The trial court found that this assumption had no factual basis and did not look at other factors affecting company success.There was no reasonable basis for the expert to compare Sargon to the "Big Six" implant companies, which were much larger and had more resources. The estimate of future profits had no relation to Sargon's past profits. This was contrary to case law requiring consideration of the company's past performance. The expert assumed without foundation that Sargon would have become a market leader within 10 years, replacing one of the "Big Six" manufacturers. (Sargon, supra at 774-776.The Court of Appeal reversed the trial court’s ruling leading to a new trial. When the trial court excluded the testimony, Sargon appealed for the second time!!The Court of Appeal revised the judgement AGAINThe Supreme Court ultimately reversed the COA ruling 



Sargon 
Enterprises, 
Inc. v. 
University of 
Southern Cal. 
(2012) 55 
Cal.4th 747 Keep out speculative and other 

improper testimony 

Expert conclusions must be logically 
supported by the materials they rely on
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In Sargon, the Supreme Court encouraged trial courts to examine the experts' use of foundational materials to see whether the experts' conclusions are logically supported by the materials used, and to preclude any expert's testimony where it is speculative or otherwise improper. (Sargon Enterprises, Inc. v. University of Southern Cal. (2012) 55 Cal.4th 747, 770-771. “Thus under the Evidence Code section 801, the trial court acts a gatekeeper to exclude speculative or irrelevant expert opinion. As we recently explained, “The expert’s opinion may not be based on assumptions of fact without evidentiary support or on speculative or conjectural factors…” Id. At 770. 



Stay Ahead of 
the Game

Effective Deposition

Detailed deposition 
questions 

Foundation: WWWWW

Two Boxes

Attack Before and 
After Trial

Pre Trial Motions: MIL

402 Hearing

Cross Examine 
Qualifications in Presence 

of Jury 

Presenter
Presentation Notes
Deposition questions Lay the foundationWho, What, Where, When and WhyTwo Boxes: Distinguish on the record which opinions are supported by evidenceBox 1: This opinion is credible, cited and supported evidence Box 2: I read or spoke to someone about this somewhere, but I don’t remember Pretend as if you are using him for pure education and by the end of the depo make it him look like a crazy guy at a bar that just keeps talking TrialMotions in Limine402 Hearing



State v. 
Federal 

Sargon Enterprises, Inc. v. 
University of Southern Cal. :

Avoid speculative and unsupported 
assumptions of fact

Daubert v. 

Merrell Dow Pharmaceuticals, Inc: 

Scientific Method
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Daubert, the federal counterpart has a more stringent standard. Consider removal and Plaintiff’s expert comfort in state court. Unsupported opinions will not meet federal standards



Don’t Forget People v. Sanchez
(2016) 63 Cal.4th 665

‘Hearsay v. Case Specific Hearsay

‘Expert cannot rely on case specific 
hearsay for the truth of the matter 
asserted without a permissible hearsay 
exception or exemption

‘Example: Dr. Barbara Luna  
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Reconciled the difference between relaying case specific hearsay which is impermissible without proof v relaying on non case specific hearsay. As the California Supreme Court recognized in People v. Sanchez, 63 Cal.4th 665 (2016), the common law recognized that experts frequently acquired their knowledge from hearsay, and that, to reject a professional physical or mathematician because the fact or some facts to which he testifies are known to him only upon the authority of others “would be to ignore the accepted methods of professional work and to insist on … impossible standards.” The Sanchez court also made clear, however, that experts cannot testify about case specific facts unless that information, which is typically hearsay, is otherwise admissible or has already come into evidence (or will later come into evidence).Before Sanchez, experts in California could recite hearsay that they relied upon in forming their opinions as long as it was reasonably reliable.  The Sanchez court made clear that when an expert tells a jury about case-specific out-of-court statements and relies upon them (i.e., treats them as true), “it cannot logically be maintained that these types of statements” made by experts are not being admitted for their truth.  Sanchez, 63 Cal.4th at 686.



What other ways have you 
successfully attacked Plaintiff’s 
experts?

What experts have you opposed?

Luna
Lepper
Micale
Bounds
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